STATE OF NEW HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT

Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

CENTURY INDEMNITY COMPANY’S RESPONSE TO THE LIQUIDATOR’S
MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT WITH METEX MFG
CORPORATION AND THE NEW YORK LIQUIDATION BUREAU

Century Indemnity Company, as successor to Insurance Company of North America, on
its own behalf and as successor to Indemnity Insurance Company of North America (“CIC”) by
its attorneys Orr & Reno, respectfully submits this Response to the Liquidator’s Motion for
Approval of Settlement Agreement (the “Settlement Agreement”) with Metex Mfg. Corporation
(“Metex”), the Superintendent of Financial Services of the State of New York as Administrator
of the New York Property/Casualty Insurance Security Fund (“Security Fund”) and as Ancillary
Receiver of Home (“Ancillary Receiver”) (collectively referred to as the New York Liquidation
Bureau, or “NYLB”).

INTRODUCTION

The Liquidator’s motion seeks Court approval of a Settlement Agreement which the
Liquidator asserts “provides for a comprehensive resolution of a complex situation involving two
entities acting for the insolvent Home (the Liquidator and the NYLB), a policyholder that is in
bankruptcy (Metex)” and others. Liquidator’s Motion for Approval of Settlement Agreement

with Metex and New York Liquidation Bureau dated July 11, 2013 (“Liquidﬁti)r Motien™) at 1.




Metex is the alleged successor of policies that CIC and Home issued to their mutual
policyholder, Kentile Floors, Inc. (“Kentile”). CIC has asserted a contribution claim against
Home in connection with payments that CIC made on Home’s behalf to defend and pay
underlying asbestos claims against Kentile. The Liquidator’s motion asserts that the Settlement
Agreement “preserves CIC’s ability to assert” that contribution claim. Liquidator Motion at 8.

CIC’s Kentile contribution claim against the Home is currently being litigated in a
Disputed Claim Proceeding before Referee Melinda Gehris. As discussed below, expressly

based on the Liquidator’s representation that the Settlement Agreement does not affect CIC’s

contribution claim, CIC does not oppose approval of the Liquidator’s Motion. CIC reserves any
and all rights with respect to its Kentile contribution claim against Home.
FACTUAL BACKGROUND

Metex is the alleged successor to policies of insurance that Home and ACE issued to their
mutual policyholder, Kentile Floors, Inc. (“Kentile”). Specifically, in November 1992, Kentile
filed a petition under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court
for the Southern District of New York. Settlement Agreement at 2. In December 1998, Kentile
confirmed a plan of reorganization; with Kentile then changing its name to KF Real Estate
Holding Corporation and merging with Metex Corporation, and the surviving entity now known
as Metex. Id.

Between 2003 and 2010 CIC paid amounts to defend and resolve asbestos claims asserted
against Kentile. CIC paid certain of those amounts on behalf of Home, which this Court had
placed into Liquidation in June 2003. Home did not make any payments on its own behalf.
Beginning in 2006, CIC asserted a contribution and subrogation claim against Home with respect

to the defense and indemnity amounts that CIC paid on Home’s behalf in connection with the




Kentile asbestos claims. The amount of CIC’s contribution claim against Home is
$5,092,084.60.

In September 2010, the Liquidator partially disallowed CIC’s contribution and
subrogation claim, and subsequently disallowed the entire claim. Thereafter, CIC and the
Liquidator jointly requested, and the Referee agreed, to have this matter deemed a Disputed
Claim Proceeding.

After extensive discovery and briefing in the Kentile Disputed Claim Proceeding, but
before a hearing on the merits was scheduled to take place on November 13, 2012, Metex filed a
petition for a Chapter 11 Bankruptcy with the United States Bankruptcy Court for the Southern
District of New York. Settlement Agreement at 6.

In light of Metex’s bankruptcy petition, the Referee adjourned the hearing and ordered
CIC and the Liquidator to file position statements regarding whether the hearing could go
forward. CIC and the Liquidator ultimately filed these position statements in May 2013. In July
2013, Metex moved to intervene in the Kentile Disputed Claim Proceeding. Additional briefing
on Metex’s motion will take place in August 2013 and oral argument will take place in
September 2013.

Thus, to date, no merits hearing has taken place in connection with the Kentile Disputed
Claim Proceeding, and no decision has yet been entered as to whether CIC’s contribution claim
against the Home will ultimately be allowed.

DISCUSSION

The Liquidator entered into the Settlement Agreement with Metex and the NYLB (but

without CIC’s participation) against the backdrop of the Kentile Disputed Claim Proceeding. As

noted, the Kentile Disputed Claim Proceeding has not yet been resolved.



It is CIC’s position that nothing in the Liquidator’s Settlement Agreement affects, alters
or in any way negates CIC’s contribution claim against Home in connection with the Kentile
policies. This comports with the Liquidator’s express representation that the Settlement
Agreement will not affect CIC’s Kentile contribution claim against Home. Liquidator’s Motion
at 8.

This also comports with the Settlement Agreement itself. Under that agreement, the
NYLB will pay the remaining limits of the policies that Home issued to Kentile, but defines that

amount as:

$10,983,852.62 . . . less (i) all other payments by the Security Fund in
respect to Asbestos-Related Claims that are paid by the NYLB prior to the
Effective Date . . . and (ii) the final allowed amount of the Century
Indemnity Claim, if any, as reflected in a final court order. For avoidance
of doubt, the Remaining Policy Limit shall never exceed the aggregate
limit of $25 million less (i) all payments in respect to Asbestos-Related
Claims made by the Security Fund prior to the Effective Date and (ii) the
final allowed amount of the Century Indemnity Claim.

Settlement Agreement at Y III.A.1.b.; IL.RR.

Based on the fact that the Settlement Agreement makes the final payment amount to
Metex subject to the outcome of CIC’s Kentile contribution claim; the Liquidator’s express
representation that Settlement Agreement will not affect CIC’s Kentile contribution claim; and
CIC’s understanding and position that nothing in the Settlement Agreement affects CIC’s Kentile
contribution claim, CIC does not object to the Settlement Agreement. However, CIC reserves
any and all of its rights in connection with this matter, including any rights against all parties,
including, but not limited to, actions taken by Liquidator, Metex and/or the NYLB which are
contrary to the Liquidator’s representation that the Settlement Agreement does not affect CIC’s
Kentile contribution claim. Nothing in this statement shall be deemed an admission by CIC, or a

waiver by CIC of any rights or remedies including, without limitation, claims or defenses.
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Respectfully submitted,
CENTURY INDEMNITY COMPANY

By its attorneys
ORR & RENO, P.A.
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